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FROM THE COMMISSIONER

This is the tenth Annual Report of the Health Complaints Commissioner, and my first
in the role. | was appointed as Ombudsman and Health Complaints Commissioner on
20 August 2005, for a period of 5 years.

Robyn Hopcroft preceded me as Commissioner, holding the office from 23 May 2005
until the time of my appointment. She therefore held the office for a brief period at the
start of this reporting year. Richard Bingham was also Acting Commissioner from 29
November 2005 until 10 July 2006, whilst | was absent on extended sick leave. | wish
to acknowledge the excellent work of each of them in guiding the work of the office. |
also wish to express my appreciation for Robyn's hard work and dedication in her
normal role as Principal Officer (Health Complaints) in my office.

During the reporting year a greater number of staff have been allocated to handle
health complaints. At year's end, there were a total of 2.9 FTE's working as
investigators, as opposed to 1.8 for 2004/5. There were also 0.9 FTE's working solely
in conciliations, as opposed to 0.4 in the previous year. As previously, the
investigation staff also has recourse to a full-time administrative assistant. These
staffing levels reflect continuing high complaint levels, and my wish and that of
Richard Bingham to ensure the timely handling of complaints, the resolution of old
matters and the greater and earlier use of conciliation.

The conciliation staff are Pip Whyte (0.6 FTE) and Tony Byard (0.3 FTE). Both
operate from Launceston, with frequent visits to Hobart. Compatibly with the
requirements of the Health Complaints Act, which requires the separation of
investigation and conciliation functions, both are directly responsible to me in their
conciliation work. As required by s 38 of the Act, the conciliators also have access to
a professional mentor, appointed in October 2005, this being Ms Anne Stark. | am
grateful to Ms Stark for accepting this appointment.

| am very keen to maintain close contact with the 11 health profession registration
boards, to ensure that the work of the Commissioner and that of each of the boards is
complementary. Draft protocols have been prepared to elaborate and guide the
relationship between the Commissioner and the boards, and | hope to be able to
report at this time next year on the adoption of these protocols and how they have
performed.

It is to be noted, however, that the Council of Australian Governments (COAG) has
agreed to establish by July 2008 a single national registration scheme for health
professionals, beginning with the 9 professions currently registered in all jurisdictions.
It remains to be seen how this will affect the investigative and disciplinary work of the
State boards, and therefore the operation of the Health Complaints Act.

Last year's Annual Report records that the second review of the Health Complaints
Act had commenced, as required by s 76 of the Act. This review has been
suspended for the time being, in anticipation of the commencement of the Justice and
Related Legislation (Miscellaneous Amendments) Bill 2006, by which it is intended to
repeal that section and therefore the requirement for the review of the Act at intervals
not exceeding 5 years.
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In closing this foreword, | wish to thank all of my staff for their support and good work
throughout the year. | also wish to thank the health registration boards and their staff
for their cooperation, without which the performance of the functions of the Health
Complaints Commissioner would be much more difficult. Thanks are also due to
those specialist professional practitioners who have provided expert advisory services
to the office on a pro bono basis. It is frequently necessary for my investigators and
conciliators to obtain expert advice, but unfortunately government makes no
budgetary allocation to the office for this purpose.

| trust that the readers of this Annual Report, and particularly those who are involved
in the provision of health services in the State, find it both informative and educational.

Simon Allston
Health Complaints Commissioner

September 2006



COMMUNITY OUTREACH & STAFF PROFESSIONAL
DEVELOPMENT

During the reporting year the Commissioner and staff attended a number of events
relating to the health jurisdiction. The following is a précis of outreach, professional
development and training events.

July 2005

» Root cause analysis training — 23/24 August in Launceston, attended by Morgen
Hughes and Pip Whyte.

= New complaint form designed and trialled.

= 2005 — Consumer Survey — launched, running for three months.

» Royal College of General Practitioners — Article (08/07) written for the RCGP
September GP Newsletter.

» Notes on the Office of the Health Complaints Commissioner forwarded to Duncan
Kerr for inclusion in The Denison Report.

September 2005

» Milda Kaitinis attended the Root Cause Analysis seminar at the Quarantine Centre
on 5 September.

» The Health Procedural Manual revised.

» Milda Kaitinis attended the Mental Health Services Strategic Plan 2005-2010 forum.

October 2005

= Simon Allston and Robyn Hopcroft attended the Council of Health Complaints
Commissioners Meeting Perth (WA).

= Alanna Perry attended and patrticipated in the “Medical Regulation and Practitioner
Health — doctors are human, they get sick too” seminar run by the Medical Council
of Tasmania.

= Alanna Perry and Pip Whyte attended the Peter Condliffe workshop “Working with
Resistance, Difficult Parties and Persistent Complainers”.

= Alanna Perry attended a consultation session with the Acquired Brain Injury
Association of Tasmania, sharing ideas and experiences for acquired brain injury
services.

» Milda Kaitinis attended the Training Consortium Workshop — Introduction to Ethical
Decision Making and Writing for Government Overview.

November 2005

= Alanna Perry conducted a presentation on the Office of the Health Complaints
Commissioner nat TAFE for Natural Therapy and Enrolled Nurse students.
= Ann Stark appointed as professional mentor for OHCC conciliators.

January 2006

= Conciliation Survey relating to accreditation and training — responses collated and
survey emailed to all jurisdictions.



February 2006

» Milda Kaitinis and Alanna Perry attended the National Breast Cancer Centre —
Breast Health Forum.
= Alanna Perry attended Investigation Training at the Victorian Ombudsman’s Office.

March 2006

» Richard Bingham, Acting Commissioner, and Robyn Hopcroft met with Bill Turner,
President of the Medical Indemnity Protection Society Ltd to discuss the OHCC
complaints procedures.

» Alanna Perry attended Administration of Medication Guidelines for People with
Disabilities in Community Based Disability Services (DHHS).

* Richard Bingham and Robyn Hopcroft attended the Council of Australian and New
Zealand Health Complaints Commissioner in Alice Springs, Northern Territory.

May 2006

= Pip Whyte and Tony Byard attended the 8™ National Mediation Conference in
Hobart.

June 2006

= Alanna Perry attended a Justice Department Workplace Health and Safety
Committee meeting.

» Tony Byard attended AIDS/HIV/HEP C workshop in Launceston.

» Medical Council Information session presented by Dr Hodgson attended by all
health staff.

= Alanna Perry and Stuart Wright toured the Correctional Health Services facility at
Risdon Prison with Ann Marie Mallett (Manager Correctional Health Services) and
Dr Henderson, the prison medical officer.

Work Experience

During the reporting year three people obtained work experience in the OHCC. These
were Jessica Childs, Tegan Muskett and Alanna Perry. Their contribution was much
appreciated and in the case of Alanna Perry enabled her to experience the jurisdiction
before her subsequent appointment, initially on contract then to the permanent staff.
Jessica Childs assisted with designing the Consumer Survey and was then engaged
on contract for other tasks before resuming her legal studies.



COMPLAINTS HANDLING

The Tasmanian Charter of Health Rights and Responsibilities, developed under Part 3
of the Health Complaints Act 1995, is intended to provide guidelines for health service
users and health service providers as to their respective rights and responsibilities.
The Office of the Health Complaints Commissioner (OHCC) handles complaints in
accordance with the Act and the Charter, and seeks to do so in a manner consistent
with recognised dispute resolution standards.

Under the Act, the Commissioner is required to act independently, impartially and in
the public interest.’ The OHCC has developed standards designed to ensure that the
guality of the complaints handling process is efficient, effective and fair and that the
health service meets the OHCC Charter. The underlying rationale of the standards is
that complaints should be handled in a manner adapted to complaints resolution in
the health sector, that the outcomes are just, and that the most appropriate action is
taken consistent with the public interest and seriousness of any particular complaint.
It is also intended that the complaints handling processes should be transparent and
include accountability measures for the parties, registration bodies, and others with an
interest in the complaint.

Dispute resolution principles mentioned in the relevant Australian Standard® (AS)
promote effective complaint handling. These include: early resolution; accurate
communication; the least interventionist approach initially, then staged intervention;
time limits for each stage of the process; simplicity; easy access to the complaints
process; cost efficiency; fair and reasonable processes which satisfy the parties in the
dispute; and promotion of the system complaints process so that potential
complainants are aware of how to make a complaint.

The objective of the AS is to ensure that matters are dealt with in a timely and efficient
manner. Therefore, there is an emphasis in this AS on timeframes and throughput.
Some matters can only be addressed effectively if they are dealt with quickly and in
accordance with the early resolution provisions of the Act. The outcomes of a
complaints process are equally as important as throughput. It is necessary to ensure
that complaints are dealt with thoroughly and fairly, that the concerns of health service
consumers are adequately addressed, that opportunities for quality improvement are
taken up, that public safety is protected and that the principles of procedural fairness
are applied to the complaints process.

Adverse outcomes and systemic errors

Treatments are often complex and sometimes unpredictable. People can suffer an
adverse outcome with far worse consequences than the condition for which they
sought treatment. While they may have been warned of the risks, many fail to
comprehend the consequences of a risk materialising until that happens and almost
invariably they believe that it must have been as a result of an error or negligence on
the part of the health service provider.

! Health Complaints Act 1995 - s 7
2 Australian Standard AS 4369-1995. See also the Commonwealth Ombudsman’s publication: “A Good Practice
Guide for Effective Complaints Handling™.
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Mistakes can be made and accidents can happen for reasons other than that a
person was negligent or did not have the necessary competence and capacity to
provide that service. Sometimes errors can be described as systemic errors in that
the procedures and practices of an organisation are deficient creating an environment
conducive to error and poor quality outcomes. In recent years action has been taken
to improve patient safety by improving practice in both clinical and non-clinical work
environments. “Root Cause Analysis” (RCA) has been implemented to identify and
address the actual cause of problems, whether the problem was caused by the
actions of an individual, a work unit or the accumulation of systemic inadequacies.

Risk management and quality assurance strategies

Risk management and quality assurance strategies have been developed for the
purpose of reducing errors and achieving better outcomes.

Bodies such as the Australian Council for Safety and Quality in Health Care
(ACSQHC) were established to develop standards for public and private hospitals.

ACSQHC managed the “Open Disclosure” project which involved conducting
information sessions and consultations in all Australian jurisdictions. The purpose of
the project was to examine the proposition that it was appropriate, morally and legally,
for a health service provider to provide an explanation and an apology to a patient in
the event of an unintended adverse outcome. Such “open disclosure” could convey
genuine compassion and regret to the patient.

“Open disclosure” was also regarded as an effective “risk management” tool as both
anecdotal and other evidence from studies undertaken indicated that an apology and
disclosure had brought some resolution to the affected patient and avoided litigation.

In February 2006, the ACSQHC was reconstituted as the Australian Commission for
Safety and Quality in Health Care for the purposes of implementing the standards
developed by the Council.

In Tasmania, the Civil Liability Act 2002 provides that an apology does not constitute
an admission of liability.>

The establishment of a health complaints system in every State and Territory has also
provided an alternative dispute resolution mechanism, through conciliation and
investigation, and where appropriate a conduit to the registration boards regulating
health providers. The Charter and the complaints handling standards of the OHCC
are designed to ensure that the complaints handling system is effective and the
outcomes are fair. The OHCC is not an advocate for either party and must be
impartial while at the same time achieving just outcomes.

The consumer perspective

Many health service providers now have a system for managing and addressing
complaints as part of their quality assurance and risk management programs. There

3 Section 7 - An “apology” means “an expression of sympathy or regret, or of a general sense of benevolence or
compassion, in connection with any matter, which does not contain an admission of fault in connection with the
matter.”
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has been a greater focus on the consumer’'s perspective including consumer
experiences of complaints processes with registration boards.”

The OHCC has conducted two complainant surveys — one during the first statutory
review of the operation of the Health Complaints Act; and the second in the period
from July to September 2005 in anticipation of the second statutory review. Some
health service providers conduct patient satisfaction surveys and ensure that
consumers are aware of the availability of grievance processes. For example, the
Hobart Clinic provides its patients with both the Tasmanian Charter of Health Rights
and Responsibilities and with the Private Hospital Charter® and in 2005 agreed to
participate in a new initiative, Consumer Perceptions of Care, a patient satisfaction
model funded by the Commonwealth Government. The Hobart Clinic reported that it
is one of eight private psychiatric hospitals in Australia piloting the project along with
selected public hospitals in Queensland. Hobart Clinic is also currently trialling
another patient satisfaction model at its own expense as part of its continuous
improvement plan.

Other public and private hospitals have appointed staff, in some instances
optimistically titled “Compliments and Complaints officers”, to resolve grievances at
the direct service level. In some States there are also “complaint liaison officers” who
can be approached to resolve issues at the point of service by negotiation and
mediation. In Australia advocacy services provide a valuable role in assisting those
who may wish to express a concern or make a complaint. While these grievance
systems assist health service consumers and providers to resolve their differences,
the person may be dissatisfied with the result and remain aggrieved.

Factors motivating the making of a complaint

There are some common motivations for making a complaint and these are often
reflected in the “outcomes sought” section of the OHCC complaint form. It appears
that punishment, disciplinary action or some scrutiny of the provider are motivating
factors. Many complainants do not understand that the professional standards of
health care providers are regulated by their respective registration boards and that the
purpose of that regulation is public protection.

Where there has been an adverse outcome compensation is often sought without any
understanding that it will not be paid unless there is a legal obligation to do so. Many
people do not understand that a person can make a mistake without having been
negligent. An explanation is frequently sought by those contacting the OHCC and a
significant part of the work of the OHCC is obtaining a reasonable explanation of what
occurred. If an error or mistake has been made then an explanation of how it
occurred and how it is to be remedied may defuse the situation. Complainants are
frequently altruistic and genuinely wish that others would not experience what they
have experienced. However if they have suffered an adverse outcome, or the
standard of the health service they received has been less than optimal, and there is
no explanation, information or apology then the situation can be exacerbated and
anger can fuel a desire for retribution.

* Health Issues Centre & Resolution Resource Network: ‘Bringing in the Consumer Perspective’ Consumer
Experiences of Complaints Processes in Victorian Health Practitioner Registration Boards - October 2004

® Hobart Clinic — Andrew Weston 17 June 2005 & 26 July 2006 email re Private Patients Hospital Charter
Commonwealth - Department of Health and Ageing
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Appropriate responses by providers

Many complaints arise because a health service provider has not provided the
consumer with a clear explanation of what occurred and ensured the consumer has
understood the explanation, or has not acknowledged that person’s concern. A
discourteous and dismissive manner can result in a complaint being lodged whereas
a concerned and sympathetic manner, and genuine wish to address any substantive
iIssues of concern, can resolve the grievance and satisfy the consumer.

At the conclusion of his article Angered patients and the medical profession, author
Paul Nisselle stated that: “....A doctor’s behaviour after an adverse event, or after
receipt of a complaint, is often the major factor determining whether the patient
proceeds to litigation or chooses another avenue of complaint or does nothing”. In
that same article the author provided the following suggestions on “What to do when

an adverse event occurs”:

e Inform the patient as soon as possible

e |If a letter of complaint is received, forward a reply promptly

e Supply information which is detailed and factual but contains neither positive
nor negative “spin”

o Self-flagellation by the doctor or the hospital involved is inappropriate, but so is
denial

e Acknowledge the effect (“I appreciate how distressing this is to you”)

e Express sincere regret and genuine concern for the patient's welfare (“I'm
sorry this has happened to you”)

e Do not admit liability (“I'm sorry | did this to you”). It is inappropriate to admit
liability in the heat of the moment; calmer reflection, and after seeking advice,
may lead to a conclusion that there is no liability.”

In many instances, despite a reasonable response by a health service provider the
patient may remain aggrieved. If the grievance cannot be resolved unassisted the
patient may lodge a complaint under the Health Complaints Act. One of the first
actions taken by the OHCC is to consider whether the complaint is one which can be
resolved quickly and with an appropriate outcome. This is referred to as “early
resolution” and the role of the OHCC is to engage with the parties and facilitate a fair
resolution.

Managing unreasonable conduct

The OHCC endeavours to review and adhere to sound complaint-handling standards
and to ensure that complaint outcomes are just.

The number of complainants perceived as being difficult has probably remained static
in the health complaints jurisdiction. The demographic of complainants includes those
with a mental iliness, who are frail, aged and/or disabled, have suffered an adverse
outcome or who are experiencing difficulties in accessing a service. In relation to
access to services, a significant number of Tasmanians are unable to afford private
dental health care and rely on public dental services. Although the provision of oral
health services is essential for their health and wellbeing such services are not

® Paul Nisselle, Angered Patients and the Medical Profession; The Medical Journal of Australia, 1999 Vol 170 pp
576-577. This article is reproduced at http://www.mja.com.au
7 -

op. cit.
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available at the level required to satisfy community need. Some people express
anger and frustration at not being able to access a service they need and the
occurrence of these behaviours has probably increased.

A national project on “Managing Unreasonable Conduct” is being developed through
the Ombudsman jurisdictions® and the material published to date has relevance for
the health complaints jurisdiction. The information on these management strategies
will be utilised as part of staff in-service training and professional development.

Administrative and operational actions during the reporting year

Since the commencement of the 2005 amendments to the Health Complaints Act, the
Procedural Manual and all database template letters have been revised. Conciliation,
provider and consumer brochures and business cards have also been revised and
printed. The complaints form has been revised and is now printed in-house.

Practice Notes are being developed for those provisions of the Health Complaints Act
in respect of which legal advice has been required. Practice Notes and Fact Sheets
will be available to staff on the intranet when it is operational. The OHCC website is
being reviewed.

Fact Sheets have been prepared on: conciliation and financial settlements; the
obligation to reimburse bodies such as the Health Insurance Commission, statutory
benefit preclusion periods in the event of a financial settlement, complaint issues
which recur, such as “informed financial consent”, and whether a consumer, in giving
consent, has been informed of a relevant risk. Some issues have arisen as to
whether the termination of a health service constitutes retaliation for having lodged a
complaint.

Four staff members attended “Root Cause Analysis” training and Investigation
Officers attended forums on: The Right to Die; Impaired practitioners; and Working
with resistance, difficult parties and persistent complainers.

OHCC did not have a separate planning day during the reporting year. Instead, Ms Di
Stow, a Senior Consultant in Human Resources with the Department of Justice, was
briefed to review and formulate recommendations in relation to the planning and
strategic direction for the Offices of the Ombudsman and the Health Complaints
Commissioner.

® The NSW Ombudsman Office is the project co-ordinator and other Ombudsmen are involved along with Dr G
Lester and Professor Paul Mullen of the Victorian Institute of Forensic Mental Health.
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CLOSED IN THE REPORTING YEAR

The complaint issues

Many complaints made to the OHCC are genuine but misconceived and are able to
be quickly resolved by the service provider providing the complainant with an
appropriate explanation of the circumstances which gave rise to their grievance, and
by apologising to them. Other complaints are well founded. Some reflect structural
problems with public health services and access to services. Table 4 reports the
resolved complaint issues in this reporting year and compares this with the previous
reporting year.

The OHCC categorises complaints according to the following issues: access; cost;
decision-making; grievances; information; other issues; privacy; professional
conduct; and treatment. The most common issues raised by complaints in this
reporting year were: treatment (292); professional conduct (122); and access to
health services (82).

Other notable statistics from this reporting year are as follows:

e access to health services (82) - no service or no adequate service; refusal of
admission or treatment; and delays in treatment

e issues in relation to costs (54) - inadequate information on costs;
unsatisfactory billing practices; and overcharging

e decision-making issues (8) - failure to consult the consumer; and failure to
obtain valid consent

e (grievances (4) - no response or no adequate response to a complaint

e information (38) - the greatest number of complaints related to a failure to
pass on information or inadequate access to records

e other issues (23) - about half related to administrative practices and the
balance of complaint issues related to policy or public health issues or a failure
to provide a certificate or report

e privacy (38) - the greatest number of complaints related to breach of
confidentiality and unprofessional conduct

e professional conduct - competence and/or impairment (43); misconduct (41);
and breach of a standard (38). This represented an increase in complaints
relating to professional conduct from 115 in the previous reporting year to 122
in this reporting year.

e treatment - the largest number of complaints in the treatment category were
recorded in the following 4 of the 10 sub-categories: negligent treatment (82);
inadequate treatment (71); unskilful and/or incomplete treatment (30); and
adverse outcomes (28). This represented a reduction from 309 in the previous
reporting year to 292 in this reporting year.

A further breakdown of category types is set out in Table 4.
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The health service providers

In this reporting year there were 62 complaints against public hospitals and 16 against
private hospitals, representing a decrease since the previous reporting year.

During the past three reporting years there has been a steady increase in complaints
against Mental Health Services and Correctional Health Services to 23 and 20
respectively. Those statistics need to be put in context as an increase in complaints
may simply reflect increased community awareness of the OHCC or may reflect, in
the case of Correctional Health Services, an increase in the number of prisoners.

In the last three reporting years complaints against medical practitioners have
decreased overall (163, 149, 117) as have complaints against some categories of
medical practitioners, particularly general practitioners and psychiatrists. Complaints
against plastic surgeons have increased in the past three reporting years (3, 4, 8).
Again while the numbers are so low that they cannot be regarded as statistically
significant, this is an area of practice where complainants’ expectations of the
outcome of surgery may be unrealistic. Table 6 gives a breakdown of complaints
about medical practitioners.

Over the past three reporting years the complaint numbers against individual
providers have dropped slightly (220, 198, 180). Of the 180 complaints in this
reporting year 117 were against medical practitioners, 26 against nurses and 17
against dentists. Table 7 gives a comparison of the complaints against individual
health providers as opposed to complaints against organisations providing health
services.

Complaint and enquiry numbers

Table 3 records that in this reporting year 587 complaints were closed including 297
that were enquiries requiring no further action other than providing initial information,
giving advice and the forwarding of a complaint form and information brochure. Two
were excluded as being out of jurisdiction® but the transfer of the file to a professional
registration board was facilitated with the consent of the person who lodged the
complaint. Of the remaining 288 complaints, 29 were assessed as appropriately
retained by registration boards'® for actions under the board’s legislation, leaving 259
complaints to be dealt with by the OHCC. Of those, 24 were referred to professional
registration boards as part of the complaints handling process.

Complaints dismissed under section 25(5) of the Health Complaints Act
1995

Section 25(5) of the Health Complains Act provides that the Commissioner must
dismiss a complaint if satisfied that one of the paragraphs of that section is made out.
The following is a summary of the numbers of complaints and examples of the types
of complaints which were dismissed in accordance with that provision of the Act.

® Under Part 2 of Schedule 1 of the Health Complaints Act 1995 which refers to workers compensation matters.
10 pyrsuant to s 57(1)(c)(ii) of the Health Complaints Act 1995
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The complainant was not entitled to make a complaint (s 25(5)(a))

In this reporting year 5 complaints were rejected on the basis that the complainant
was not a person entitled to make a complaint. However, in one instance the
Commissioner initiated an investigation on his own motion as the circumstances of
the complaint raised questions of public interest and/or public safety.

No grounds (s 25(5)(b))

The Commissioner received 8 written complaints which did not disclose any ground
upon which a complaint could be made under the Health Complaints Act (see s 23 of
the Act where the grounds are specified). In some instances, where complainants
were obviously very confused and it appeared that there might be grounds for making
a complaint, endeavours were made to assist them to clarify their concerns.

Out of time (s 25(5)(c) and s 25(6))

Six complaints were dismissed on the basis that the complainant became aware of
the circumstances that gave rise to their complaint more than 2 years before the
complaint was made (see s 25(5)(c)). However, the Commissioner was satisfied in a
number of instances that the complainant had good reason for not making the
complaint within that 2-year period and those complaints were accepted (see s 25(6)).

No attempt at direct resolution (s 25(5)(d))

Complainants are required to take reasonable steps to resolve their complaints
directly with their health service provider (see s 25(5)(d)) unless they can show that
there is a good reason why they should not be required to do so. One complaint was
dismissed on the basis that the complainant did not have a “good reason” for not
attempting direct resolution. In some instances complainants do attempt to resolve
their grievances directly with their service provider but encounter an impenetrable
barrier at reception behind which the provider remains unaware that there is a
concern until correspondence is received from the OHCC. In other practices, staff
and providers are consumer-orientated and are interested in resolving any problems
rather than taking a defensive approach.

Adjudicated by a court or tribunal (s 25(5)(e))

Three matters were dismissed on the basis that the issues had been adjudicated by a
court or tribunal. In most instances, the complainants have wanted to contest
conditions of orders made by the Mental Health Tribunal or Guardianship and
Administration Board.

In the reporting year a complaint was lodged at the same time an application was
made to extend the period under the Limitations Act 1971 to enable the applicant to
commence proceedings against a surgeon at the North West Regional Hospital. The
Director of Public Prosecutions contended that the application constituted
‘proceedings’ for the purposes of s 25(5)(f) and that the Commissioner should dismiss
the complaint. An opinion was sought from the Solicitor-General and advice was
received that the application under the Limitations Act 1971 did not constitute
proceedings for the purposes of s 25(5)(f).
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The complainant was given reasonable explanations and information and
there would be no benefit in further entertaining the complaint (s 25(5)(g))

The Commissioner is required by s 25(5)(g) of the Health Complaints Act to dismiss a
complaint if satisfied that the complainant has been given reasonable explanations
and information and there would be no benefit in further entertaining the complaint.
On that basis, 105 complaints were dismissed in this reporting year. A significant
amount of the work of the OHCC involves information gathering and examining the
factual circumstances surrounding each complaint. Having undertaken those tasks it
is possible to provide many complainants with sufficient explanations and information
to satisfy this statutory requirement.

Such an explanation is frequently accompanied by apologies, acknowledgement that
there were issues of concern and assurances that these matters either have been or
will be addressed. An explanation, information and opening a dialogue between the
provider and consumer is a valuable means of resolving the complaint. The process
also allows the OHCC, and through consultation the regulatory bodies, to monitor the
guality of care and the actions taken by health service providers to remedy errors
which may have arisen.

The complaint lacked substance (s 25(5)(h))

In this reporting year 14 complaints were dismissed on the basis that they lacked
substance. It is not always possible to come to that conclusion only on the basis of
the information contained in the complaint documentation and in those cases some
fact finding work is necessary. In at least 2 of those matters it was necessary for
either the OHCC or the provider to undertake such work in order to ascertain whether
there was or was not substance to the person’s complaint. The following case
summary is an example of that kind of situation.

A complainant alleged that his medical practitioner in Tasmania had not provided him
with copy of scans following a consultation with a doctor in Victoria. The following
information was revealed:

The provider had contacted the practitioner’'s rooms in Victoria and was advised
that although the complainant had consulted the practitioner there was no record
of any ultrasound investigation being ordered for the complainant. The provider
had also advised the complainant that he had not seen or known of any results
from his doctor in Victoria.

The same complainant also alleged that another medical practitioner had failed or
refused to provide him with a prescription for epilepsy medication for his use
during a trip interstate. It was revealed that the complainant was in error. The
doctor against whom this allegation was made had assisted the consulting doctor
who had ordered the medication by faxing the script to the pharmacy on his
behalf.

The matter was closed as unsubstantiated and all parties including the Medical
Council of Tasmania were advised. As there is a requirement under the Health
Complaints Act to notify the registration boards of complaints against registered
providers it was suggested that the Medical Council make a specific notation when a
complaint lacks substance.
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The complaint was frivolous, vexatious or not made in good faith (s 25(5)(i))

No complaints were dismissed under s 25(5)(i) of the Act, a statistic which is
consistent with the general experience of the OHCC. While many complainants are
genuine some of their complaints are misconceived.

None were dismissed on the basis that the complainant failed to provide information,
though some complainants were selective with the information provided or attempted
to manipulate the complaints processes. In some instances notices were sent
cautioning complainants that their complaint would be dismissed if information was
not provided. Six complaints were withdrawn, some of which because the
complainant had resolved the complaint directly with the provider.

The complaint was resolved (s 25(5)(j))

The following matter is an example of a complaint which, although recorded as having
been “dismissed” pursuant to s 25(5)(j), was in fact resolved in the “early resolution”
process:

The complainant had multiple tooth extractions and new dentures fitted. She
asserted that another dentist had advised her that the dentures were incorrectly
fitted and would need to be replaced. She also asserted that she could not eat or
talk properly with the new dentures. The complaint was resolved when the
provider paid the cost of the replacement dentures. However, the provider
explained that a re-line is required for dentures fitted immediately after multiple
tooth extractions and that an additional cost is incurred for that procedure. He
stated that he explained that to the complainant at the outset and when she
returned to discuss the relining required. It appeared that this was not clearly
understood by the complainant. The provider forwarded a detailed “Consent to
treatment” form, which he had drafted and intends to use in future so that patients
have a clear understanding of the extent of the costs which are likely to be
incurred.

In such cases even though a reasonable explanation is provided by the service
provider the complainant is unable to accept that it is reasonable. The complainant’s
own state of mind, perception of what occurred, and genuinely held belief that s/he
has suffered a wrong, makes such complaints difficult to handle. In such
circumstances, the action of dismissing a complaint on the basis that a reasonable
explanation was given does not necessarily reflect the complexity and sensitivity of
the matter and the degree of difficulty involved in the complaints handling process.

Conciliation

There were 29 matters closed at conciliation of which 19 were resolved and 10
unresolved. Some were ended by the Commissioner.** The number of matters dealt
with in conciliation is comparable with the previous reporting year in that 19 were
resolved in each year but the profile is different in that 4 were unresolved compared to
10 unresolved matters in this year. A full report on conciliations is in the section of the
report on “Conciliations under Part 5”.

11 Sections 35(1)(a) and (1)(b), s 39, and s 36 respectively.
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Investigation

There were nine matters closed at investigation, although some matters were
investigated and then referred to conciliation and are therefore not reflected in the
investigation statistics in Table 8. A full report on the investigations is in the section of
the report on “Investigations under Part 6.
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CONCILIATIONS UNDER PART 5

In this reporting year, 46 new matters were referred to conciliation under Part 5 of the
Health Complaints Act 1995 (an increase of 12 on the previous year) and 29 matters
were closed as a result of conciliation.

Of the new matters, 30 were referred in the last half of the year. In response to that
sudden increase in demand for conciliation, an existing part-time position (0.6) which
was formerly a combined investigation/conciliation officer position is now dedicated
solely to conducting conciliation and an existing full-time investigation officer position
is dedicated to conciliation duties as 0.3 of a full-time position. There is now the
equivalent of nearly one full-time “in-house” conciliation officer. This will contribute
significantly to the capacity of the office to meet recently developed case
management benchmarks, thus ensuring that matters will be dealt with in a timely and
efficient manner.

Of the 29 matters which were closed, 19 were resolved and 10 unresolved compared
with 19 and 4, respectively, in the previous reporting year.

For conciliation purposes the term “resolved” means that the parties are substantially
satisfied with the outcome. Where litigation is a possibility, resolution may consist of
the complainant deciding not to proceed to litigation. Similarly, with matters which are
recorded as “unresolved” where the parties seek a court ordered resolution,
conciliation should not be interpreted as having been unsuccessful. During the
conciliation process, the parties invariably engage in useful dialogue in terms of
apologies and explanations and in gaining an understanding of what happened and
why it happened. Often the only unresolved issue will be whether liability for
damages or compensation exists. The determination of that issue is a matter for a
provider’s indemnity insurer and not one which an individual provider can resolve.

In this reporting year, 3 of the 10 unresolved matters proceeded to court for
determination. Those 3 matters arose from the same complaint but involved three
different providers and related to the death of a patient following surgery. During the
conciliation process a number of issues relating to what had been perceived by the
deceased’s widow as poor communication following the death of her husband were
clarified and apologies (expressions of regret) and explanations were provided.
Sadly, this was almost three years after the event and it is likely the delay did little to
assuage the widow’s concerns that the adverse event was due to a failure to exercise
reasonable care. In another two matters involving the same incident but different
complainants, conciliation meetings were held and explanations and undertakings
were given in relation to the implementation of system improvements. Issues of
compensation were dealt with elsewhere under workers compensation and/or anti-
discrimination legislation.

As a result of one complaint made to the OHCC, it became apparent that it could be
beneficial to both the OHCC and the office of the Anti-Discrimination Commissioner to
develop protocols for cross-jurisdictional consultation in relation to avoiding
duplication of processes. The relevant circumstances were that a complainant lodged
a complaint with the OHCC and the ADC in relation to the same matter. While the
complainant eventually received the apology he was seeking through the ADC
process the OHCC had undertaken a lot of groundwork in relation to his complaint.
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In a further matter, a provider withdrew from the conciliation process on advice from
his indemnity insurer when the complainant commenced proceedings in the Supreme
Court. The complainant maintained that she remained keen to explore resolution
through conciliation and was simply taking steps to ensure that her right to commence
legal proceedings was not defeated by the limitation period.

In relation to three of the unresolved complaints lengthy periods of time elapsed
between when the alleged events occurred and when conciliation was attempted. In
one such matter the alleged events occurred almost 10 years before the complaint
was lodged. The complaint was terminated by the Commissioner. In another, the
complaint related to the circumstances surrounding the complainant’s involuntary
admission to a psychiatric unit five years previously. The provider’s recollection of
events was confined to what was recorded in the hospital file and the complainant’s
dispute concerned the content of that record. The third of these matters related to the
ongoing care of the complainant’s daughter. Although some headway was made, the
process was frustrated by difficulties in bringing the relevant clinicians together.

It is apparent that the main focus for complainants is to gain an understanding of what
had happened and why it happened and to have their experience and distress
acknowledged. Complainants also seek assurances that quality improvements had
been implemented to avoid similar occurrences in the future. Explanations were
provided in all matters, and apologies and quality assurances were provided in eight.
Two matters related solely to the provision of ongoing services. Through the
conciliation process the parties not only gained a better understanding of why
communication had broken down but they agreed to strategies for maintaining better
communication in the future. In three matters, the parties quite simply agreed to
disagree. Of the matters that were resolved only six resulted in compensation and/or
waiver or refund of fees.

During the reporting year guidelines were developed to assist OHCC officers to
identify those matters that might benefit from conciliation. Amongst other things, the
guidelines focus on the importance of referring complaints to conciliation in a timely
manner, while the events are fresh in the parties’ minds and also before the parties
become too firmly entrenched in their respective points of view. It is well recognised
that the sooner parties are brought together and given the opportunity to discuss an
adverse event the more likely it is that they will resolve any issues themselves. If
patients perceive that they are not being given an open and honest account of an
adverse event they are more likely to resort to adversarial means in order to ‘get to
the bottom’ of what happened.*?

In recognition of the benefits to the parties of engaging in open and honest discussion
following an adverse event and in an attempt to foster trust between health care
providers and patients who have suffered an adverse outcome, the Australian Council
for Safety and Quality in Health Care (ACSQHC) has developed national standards
for “Open Disclosure” which promote open disclosure and honest communication with
the patient as early as possible following an adverse event. The standards provide a
set of guidelines for providing information to patients and their carers following an

12 \Vincent C, Young M and Phillips A, Why do people sue doctors? A study of patients and relatives taking legal
action, The Lancet, vol. 343, June 25, 1994.
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adverse event. The “Open Disclosure” process does not amount to an admission of
legal liability.

Most Australian States, including Tasmania, have legislated that an apology does not
constitute an admission of liability (see s 7 of the Civil Liability Act (Tas) 2002). Also,
under the Health Complaints Act 1995 all information provided in the conciliation
process is confidential and privileged.

It has been suggested that conciliation has limitations as a tool for bringing about
quality improvements in the delivery of health care in that it is directed towards
meeting only the needs and aspirations of individual complainants as opposed to
bringing about significant improvements in the delivery of health services as a whole.
That criticism seems to arise partly as a consequence of the confidentiality provisions
relating to conciliation. The simple fact however is that quality assurances are
frequently sought and obtained through the conciliation process. The real question is
whether the only way of bringing about change is through naming and shaming or
whether it might not be better in some circumstances to work collaboratively to identify
any shortcomings and in developing strategies to avoid them in the future.
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INVESTIGATIONS UNDER PART 6

A complaint may be investigated under Part 6 of the Health Complaints Act 1995 if it
is considered the most appropriate way of resolving the complaint. An investigation is
undertaken where there are substantive facts in dispute which are central to the
complaint. Most complaints are resolved at the preliminary or assessment stage and
the majority of those are dismissed on the basis that a reasonable explanation and
information has been given to the complainant, or the complaints have been resolved.
Complaints that are not dismissed at assessment may proceed to investigation, to
conciliation or be referred to a registration board or other statutory body.

Eleven investigations were concluded in this reporting year. Of those, 10 resulted in
the complaints being finalised and one was referred to conciliation to resolve some
outstanding issues. In undertaking such investigations and in determining whether a
complaint should be investigated or conciliated, the OHCC frequently requires expert
opinion reports from specialists or suitably qualified and experienced providers. In
many instances reports are provided on a pro bono or discounted basis, even though
a significant amount of work is involved, and had those reports been for medico-legal
purposes, a considerable fee could have been charged. In other instances the Dental
Board and the Dental Mechanics Registration Board have nominated reputable
providers who assist in reviewing records and when required, assessing the
complainant and providing a report. The Commissioner and staff are appreciative of
this assistance and recognise that the quality of much of the work undertaken by this
Office would be diminished without it. We wish to place on record our appreciation of
that assistance.

Over the past four reporting years the number of investigations has steadily
increased. It is likely that that trend will continue as the complaint numbers increase
and also because of a policy decision to adhere strictly to the initial 45 days
assessment period. In many cases where medical records or a response from a
specialist in a complex matter is required, assessing the most appropriate action
within that time frame is problematic.

The focus on early resolution should resolve some matters at the outset, whilst others
are best suited to conciliation. Some may be referred to investigation to investigate
the substantive facts in issue, after or during which the matter may be referred to the
Commissioner. Other cases may be referred to conciliation immediately. Invariably
some investigations involve elements of negotiated resolution, particularly where
recommendations are formulated which involve changes in a health provider’s policy,
procedures or models of care.

Overview of the Investigations undertaken

Investigations were undertaken in relation to a range of health care settings and a
range of issues. They differed in their seriousness and complexity. Four related to
public and private hospitals and two to adverse outcomes of surgical procedures.
One investigation was undertaken in relation to complaints concerning each of the
following services or issues: a nursing home®®; privacy issues arising from the
preparation of a medical report; billing practices for cancelled appointments; the

3 This matter was then referred to conciliation and closed at the conciliation stage.
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conduct of an alternative health provider; and one, which was also subject to a
coronial inquiry, concerning the suicide of a young woman. Other major or serious
investigations continued through the reporting year and are reaching final stages.

Whether alternative health care providers ought be regulated

An investigation was undertaken into allegations of professional misconduct by a
massage therapist. The investigation report was tabled in Parliament in order to bring
to attention the problems that can arise where traditional or alternative health
providers are not required to be registered or otherwise regulated.’* A
recommendation was made that an addendum to the Charter of Health Rights and
Responsibilities be developed in the form of a Code of Conduct which applied to all
health providers who are not required to be registered.> Consideration was given to
whether all alternative or traditional health providers ought be registered and made
subject to disciplinary and regulatory proceedings. Whilst that was considered to be
too onerous at this point in time, if the proposal to create a single disciplinary tribunal
for all registered health providers is adopted in Tasmania, that regime could be made
to apply to alternative or traditional providers. A summary of this complaint and
investigation follows.

The complainant attended appointments with a massage therapist for treatment of
neck spasms. The complainant had been sexually abused for a long period of
time as a child and described herself as suffering from “selective amnesia” and
“‘repressed memory syndrome”™® as a consequence. After a number of
appointments, the complainant regressed to her childhood and engaged in sexual
conduct with the massage therapist. They had a sexual relationship for a period of
years in the context of a therapeutic relationship. The complainant became
passively dependant on the massage therapist and became “addicted” to the
sexual contact between them.

Expert opinion was obtained to the effect that sexual contact as a form of massage
therapy has no recognized therapeutic basis. The sexual contact between the
parties could be seen as furthering the cycle of abuse. A therapeutic relationship
in the circumstances should have been one that was founded on respect for
personal boundaries. The sexual contact between the parties would be likely to
have caused the complainant psychological harm, including the reinforcing of an
excessive emotional dependency on the massage therapist, the distortion of a
healthy form of sexuality and intimacy, and the production of shame and mistrust.

There was a significant issue of public safety and a significant question as to the
practice of the massage therapist, as vulnerable persons need to be protected
from sexual conduct during therapeutic massage treatment.

The Code of Professional Ethics of the Australian Natural Therapists Association
and the Code of Practice of the Australian Traditional Medicine Society prohibit its

¥ Other than by criminal and civil law. [These are not forms of “regulation”].

Y The following recommendations were made:
1. That, pursuant to Part 3 of the Health Complaints Act 1995, the Health Complaints Commissioner
consult and develop a Code of Professional Conduct as part of a review of the Charter of Health Rights.
2. That the Code of Professional Conduct apply to those alternative health providers or health providers
referred to in Schedule 2 of the Health Complaints Act 1995 who are not by law required to be
registered.
3. That Government give consideration to the establishment of a single disciplinary health complaints
tribunal governing both registered and unregistered individual health providers.

% The term repressed memory syndrome is not used in the DSM-IV manual (Diagnostic and Statistical Manual

of Mental Disorders), however it is alluded to under the diagnosis of Dissociative Amnesia.
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members from entering into an intimate or sexual relationship with a patient whilst
that patient is under their care. Having regard to this ethical standard, it was
determined that the conduct of the massage therapist was unprofessional and
unethical.

It was further determined that there was no justification for this conduct. The
sexual contact between the parties would probably be deemed to be consensual
from a legal perspective, but the vulnerability of the complainant should have been
apparent to the massage therapist. It was found that the massage therapist’s
conduct was damaging to the complainant.

The therapist gave an assurance that he had ceased practice.

Investigations into treatment at hospital

Three of the investigations concerned incidents in public and private hospitals, which
are referred to in more detail below, and a fourth investigation raised systemic issues
relating to the credentialling of surgeons with admitting rights to a public hospital.

Ascorbate therapy

A significant investigation was undertaken into an issue involving a specialist
oncologist and the Royal Hobart Hospital. The issue was whether the hospital should
provide high dose ascorbate therapy to a terminally ill patient through the public
health system. This raised ethical issues relating to medical research, drug trials, new
therapies and issues of professional clinical judgment. The complaint also highlighted
the pressures experienced by providers working with patients who are terminally ill,
and how their care may be compromised by the attitudes and strongly held beliefs of
those close to the patient.

The complainant had metastatic malignant melanoma and requested the specialist
to administer high-dose intravenous ascorbate (vitamin C) therapy to her at the
hospital at a dose recommended by her husband (a retired physician). This
request was declined.

The complainant claimed that the specialist recommended a Taxoprexin/
Dacarbazine trial being conducted at the hospital to her but did not conduct a
thorough medical evaluation prior to the recommendation. The complainant also
asserted that the patient information sheet for the trial was deficient. It was
determined upon investigation that the level of information provided in the trial
documentation for participants was adequate.

It was established that the specialist and the hospital had considered the
complainant’s request for treatment in depth and that they were unable to provide
this treatment because of the potential harm and insufficient clinical data. The
complainant was offered supportive care. The complainant’s expectation that the
public health system should provide the requested treatment was considered
unreasonable. It was also found that the complainant’s husband did not treat the
specialist and hospital staff with courtesy and respect. While his distress at his
wife’s condition was understandable it was considered that his conduct was
unacceptable.

The conclusion reached was that medical practitioners do have a right to decline
treatment not regarded by them as beneficially therapeutic as is outlined in the
Tasmanian Charter of Health Rights and Responsibilities and the Australian
Medical Association Code of Ethics. It was deemed appropriate for the specialist
to inform the complainant of the availability of the trial and to provide material in
relation to it. The fact that the specialist did not examine the complainant at the
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20-minute consultation to determine whether she was a suitable candidate for
inclusion in the trial was deemed to be reasonable. The specialist appropriately
requested that the complainant make another appointment so that she could be
examined.

It was determined that the specialist acted professionally, appropriately and
compassionately to the complainant, both advising her of an existing trial and
approaching other specialists in Tasmania and interstate in order to obtain further
information on the requested treatment. Similarly the hospital endeavoured to
support the complainant. The complaint was found to be unsubstantiated.

Observations in Accident and Emergency

An investigation was undertaken into actions by the Accident and Emergency
Department of Calvary Healthcare Tasmania and the Tasmanian Ambulance Service
(TAS). At the conclusion of the investigation, the hospital implemented revised
policies and procedures, some of which were under review prior to this particular
incident. It also apologised to the complainant. The explanation in relation to TAS
was, for the most part, accepted by the complainant.

The complainant's father was admitted to the Accident and Emergency
Department at the hospital on 11 March 2005, where he remained for some 5%
hours before being transferred to the St Johns campus. No neurological
observations were documented. The complainant believed that her father's
condition had deteriorated during the period he was in Accident and Emergency
and that he should not have been transferred. She stated that her father was
suffering blurred vision, balance problems, an inability to swallow and that he had
to be assisted to and from the car. The complainant's father had suffered a brain
stem stroke, which was thought to have resolved when the decision was made to
transfer him to the St John’s campus. He was transferred back to the hospital
later that evening by TAS and died the next day.

Incident records were obtained including a summary of attendees at Accident and
Emergency on the night. The triage category at the time of admission was
reviewed having regard to the Guidelines for Implementation of the Australasia
Triage Scale in Emergency Departments. It appeared that the triage category of 4
at the time of admission was appropriate, but may not have been at the time the
transfer took place. TAS was responsible for the return of the patient to the
hospital. The complainant was critical of a diversion by the ambulance to the RHH
but accepted that the delay was brief and did not affect the outcome. The hospital
reviewed its policies and procedures where necessary and implemented various
initiatives. The complainant accepted both the outcome and a formal apology
made by the hospital.

Delays and an inappropriate referral

An investigation was undertaken into a complaint against the Mersey Community
Hospital. The complaint concerned the time spent in arranging x-rays, the discharge
arrangements, and the referral of the patient to a specialist at the Launceston General
Hospital who could not undertake the relevant surgery. The surgeon who eventually
undertook the procedure at the North West Regional Hospital provided a report
indicating that, apart from pain and discomfort, the time lapse before the procedure
was undertaken had not caused the patient any further detriment. As there was no
compensable loss, the matter was not referred to conciliation.

The complainant’s son presented at the Mersey Community Hospital. He had
been assaulted at a nightclub in the early hours of the morning and knocked
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unconscious. He was in severe pain with blurred vision, bleeding from the mouth
and a suspected broken jaw.

It was alleged that there were delays in the consumer being attended to in
Emergency by the medical practitioner, and in obtaining x-rays. The complainant
alleged that the reception staff ignored requests for assistance and that when the
consumer could no longer remain seated, he lay on the floor, shaking and cold.
His friend asked for a pillow but was not assisted promptly or in a considerate
manner.

A period of two hours elapsed before the patient was assessed by a doctor and
referred for an x-ray. The patient spent a total of 5% hours in Emergency. It was
determined that the referral of the patient to a specialist at the LGH who did not
undertake the type of surgery required was inappropriate and ought to have been
clarified by the referring medical practitioner at the Mersey Community Hospital.

Concerns about an elderly resident in a nursing home

The complainant’'s 94-year-old mother was a resident in a secure dementia wing in a
Nursing Home. The complainant claimed that her mother’s condition had deteriorated
since late 2005 and had based this claim on her mother's symptoms of diarrhoea,
depression, restlessness, irritability, tension and loss of appetite. On an outing with
the complainant, her mother suffered a fall and was taken to hospital by ambulance
and admitted. The complainant claimed that the home was reluctant to have her
mother return. There were also claims that her mother had suffered another fall at the
home, her commode had not been emptied, her bed was made at an inappropriate
time, there was ‘mismanagement’ of her medication, her clothing and a top denture
had gone missing, a pair of glasses were broken and a hearing aid was damaged
when accidentally put through the laundry.

After investigation, it was found that the complaint relating to the commode and
bed was substantiated. The Home offered to compensate the complainant’s
mother for the damage to her hearing aid, to pay for repairs to her glasses and
cover the cost of a dental mechanic to examine the dentures. All the other claims
were found to be unsubstantiated.

The conclusion reached was that the parties needed to discuss their concerns and
the matter was referred to conciliation.

When a reasonable explanation is not accepted

In the following case, although explanations and information were given to the
complainant he was unable to accept what occurred or was unwilling to accept that
what occurred was lawful and the actions reasonable in the circumstances.

The complainant attended the Department of Emergency Medicine at the Royal
Hobart Hospital pursuant to a court order that he undertake a psychiatric health
assessment. It was determined by the hospital psychiatric team that the
complainant required medication, which the complainant refused to take. He was
placed on an order for admission detention as an involuntary patient under the
Mental Health Act 1996. The complainant was physically restrained and injected
with the prescribed medication.

The issue in this investigation was that the complainant believed that he was not
mentally ill at the time and that the restraint and injection of medication constituted
an assault.
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Upon investigation, it was found that the hospital staff did not act unlawfully and
that the order to admit and detain the complainant as an involuntary patient was
not outside accepted practices, established protocols or the provisions of the
Mental Health Act 1996.

Warning of risks

An investigation was undertaken into whether an adverse outcome from surgery
occurred as a consequence of the surgeon’s impairment and whether the
credentialling assessment undertaken by the Credentialing Committee of the Royal
Hobart Hospital was adequate in terms of risk assessment, monitoring and clinical
audits.

The primary issue under investigation related to whether an adverse outcome from
surgery could be attributed to the fact that the surgeon had a diagnosed condition,
and whether there was an obligation on him and the hospital to disclose this
condition to the patient. Secondary issues were the risk management procedures
put in place by the hospital and whether the surgeon, at the date of his annual
registration with the Medical Council of Tasmania, was required to disclose his
condition. A third issue related to whether the complainant was entitled to be
reimbursed by the Patient Travel Assistance Scheme for remedial surgery in
Victoria.

The conclusion reached was that the complications experienced during surgery
were a recognised risk, which materialised, and that those complications were
causally unrelated to the surgeon’s condition. The surgeon had disclosed his
diagnosed condition to the hospital in his application to the Credentialling and
Privileges Committee. His application was approved but limited to a period of one
year with the implementation of a risk management strategy. The surgeon
believed that he was not required to disclose his diagnosed condition to the
Council as, at the relevant time, his condition did not impair his capacity to practice
as a surgeon and he had ceased practice of his own volition before this occurred.
It was determined that it would have been prudent for the surgeon to make such a
disclosure.

The complaint was found to be unsubstantiated. Further, it was found that the
complainant was not entitled to be reimbursed by the Patient Travel Assistance
Scheme as the surgery could have been undertaken in Tasmania.

Potential risks and whether warnings are adequate?

An investigation was conducted into a complaint that a surgical lap-banding procedure
had not had the outcome expected. Independent expert opinions were obtained by
OHCC as part of the investigation and the complainant and his wife were provided
with opportunities to be interviewed, to obtain advice on the preliminary report and to
make further oral and written submissions.

During a lap-banding procedure it was found that the surgical instruments were not
long enough to proceed with the planned procedure and it had to be performed as
open surgery. A wound infection and an incisional hernia complicated the post-
operative period. The lap-band was subsequently removed and the incisional
hernia repaired with a mesh herniaplasty.

Two principal issues were examined in this investigation: whether the instruments
used in the surgical procedure were unsatisfactory; and whether the surgeon
negligently failed to warn the complainant of the material risks of this procedure,
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namely the possibility of it being open surgery with the risk of poor wound healing
and incisional hernia. An expert opinion was obtained.

The conclusion reached following the investigation was that the instruments used
in the surgical procedure were not unsatisfactory as they are the same instruments
that are in use today. In relation to whether or not the surgeon warned the
complainant of the material risks, there was evidence from both parties that he
had. The evidence included a signed consent form and acknowledgment by the
complainant of receipt of a Patient Information Booklet which outlined the risk
factors. The surgeon stated that he specifically warns patients of the risk of
incisional hernia, poor wound healing and infection. The medical records and the
surgeon’s report to the referring GP provided some support for this statement.

As the complainant sought compensation, it was noted that whilst a doctor has a
duty to provide information to patients before the patient agrees to undertake a
medical procedure, to succeed in a negligence action for failure to inform, a patient
must prove:

e that the doctor failed to take reasonable care by not providing material
information

¢ that he or she has suffered an injury or loss and that the failure to inform has
caused the patient’s injury or loss

¢ that if the doctor had given the patient the information in question the patient
would not have agreed to the procedure and would not have therefore
suffered the injury or loss.

The weight of evidence pointed to a conclusion that it was more likely than not that
the surgeon warned the complainant of the specific risks of open surgery, poor
wound healing and incisional hernia.

Loss through suicide

The partner of a woman who had committed suicide lodged a complaint regarding her
care. He believed that not enough had been done to prevent her suicide and that her
psychiatrist, knowing she was suicidal, had not referred her to appropriate services.

The consumer suffered from bi-polar disorder. She attended her psychiatrist for an
appointment. The complainant stated that his partner was suicidal at that time and,
within days of the appointment, she had committed suicide. The psychiatrist
provided a comprehensive review of the consumer’s medical records and
treatment, and presented the case to a peer review. She had been treating the
complainant for a period of approximately six years. The psychiatrist offered to
speak to the complainant either by telephone or in person. The complainant was
satisfied with this response. Conciliation was offered, but the complainant
indicated that he would contact the psychiatrist if he felt he needed to speak with
her further.

Privacy

In the following instance, an investigation is undertaken in order to clarify to the
consumer the extent of the provider’s legal and other obligations.

In 2005 the complainant was required by an insurance company to attend her
doctor for an independent assessment of a workplace injury. The complainant
signed a privacy statement that she consented to the handling of her information.
However, she added a clause restricting the information to be included in the report
to that relating to her work place injury. The complainant’s doctor subsequently
referred in the report to a previous health issue, which was in no way related to her
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workplace injury. This was a matter on which the complainant had sought his
advice in 1996 and he was of the view that to exclude the information from 1996
would have opened him to claims of providing selective reports, and that the
necessity to provide a comprehensive report took priority over any requirements of
privacy.

The obligations under the National Privacy Principles contained in the Privacy Act
(Cth) 1988 only relate to information collected after 2001 and therefore did not
apply to this complaint. However, it is a generally recognized legal principle that a
doctor has an obligation of confidentiality to his patients and that when writing a
report for a third party, a doctor should ensure that the patient has provided
express consent, and that only necessary information is included in that report.

After the investigation, a recommendation was made that the doctor seek
independent legal advice as he was potentially leaving himself open to an adverse
determination from the Federal Privacy Commissioner should an aggrieved patient
make a complaint, or a civil claim for breach of confidentiality, if the patient suffered
an injury or loss as a result of that breach.

Billing for cancelled appointments

This investigation arose out of the complainant’'s concern that a provider had imposed
a ‘cancelled appointment charge’. The complainant asserted that she should not
have to pay the cancellation charge for several reasons. Firstly, she had notified the
provider of her intention to cancel the appointment with 24 hours notice. Secondly,
the cancellation was requested on emergency grounds and thirdly, the practice policy
was unreasonably restrictive to clients, particularly in relation to the cancellation of
appointments on a Monday. The expectation was that this matter would be resolved
by early resolution but it proceeded to investigation.

The provider outlined her practice policy and various bodies were contacted to
establish whether there were guidelines in relation to billing standards, and to obtain a
level of comparison across professions. As a benchmark could not be identified, the
reasonableness of the practice policy was considered and